The paper aims to determine situations when arbitrators are personally liable for damages caused and when they enjoy immunity because of their judicial role.
INTRODUCTION
What are the consequences if the arbitrator does not fulfil his obligations? To what extent can he be liable for his errors or misconduct? International conventions and the UNCITRAL Model Law on International Arbitration are silent on the matter as the latter viewed this issue too controversial to provide a satisfactory uniform approach. 1 Approaches adopted by national arbitration laws differ. Most common law countries (USA, England, Australia) expressly grant immunity, some civil law countries expressly provide liability (Italy, Austria, Spain) while most do not deal with the subject. 2 Why do the approaches differ?
DUAL ROLE Of ARBITRATORS
The question of liability relates to the dual nature of arbitration that is contractual by origin but judicial by purpose and procedure. 3 Arbitrators are contractually engaged to perform a service in exchange for renumeration. Unlike judges they are chosen and paid for by the parties directly and may negotiate their terms or refuse to be appointed. Since they are employed by the parties, they are not subject to the same disciplinary control. Although their power stems from individual arbitration agreements, their final decisions have a binding, res judicata effect. As the state ensures the enforcement of the awards it requires that the arbitration proceedings meet certain minimum standards. Arbitrators act as "private judges" and they assume similar responsibilities -they are obliged to independence. 4 Because the nature of the arbitrator's status is of a mixed status (both contractual and jurisdictional) civil liability of arbitrators in their judicial role and their role as a contractual party will be analysed separately.
ARBITRATORS AS JUDGES

Common law countries
Common law countries accord a broad immunity to arbitrators comparable to that of judges. As they consider them to be "functional equivalent" of judges the U.S. courts have extended the absolute judicial immunity to arbitrators. 5 Already in 1880 the Court held that arbitrators could not be sued for damages resulting from fraudulent or corrupt conduct. 6 The arbitrator enjoyed immunity even when he conspired with the other party's attorneys to persuade the other arbitrators in rendering an unjust award. The Court held that "there is as much reason in his case for protecting and insuring his impartiality, independence, and freedom from undue influences, as in the case of a judge". 7 In the past, U.S. courts provided a broad immunity to arbitrators extending to bad faith, non-disclosure of conflicts of interest, intentional misconduct, and similar malfeasance. 8 Relying on case law, the Revised Uniform Arbitration Act 2000 expressly grants immunity to arbitrators to the same extent as judges. They enjoy immunity even if they fail to disclose a conflict of interest. 9 Some states have also codified common law immunity for arbitrators (i.e. California, Florida, Wisconsin, Karolina, Utah). 10 English jurisprudence adopted a similar approach and provided arbitrators with broad immunities. 11 The English Arbitration Act 1996 confirmed this position 5 Le club de jurists: Ad hoc commitee, Report: but allowed certain exceptions to immunity. Similar provisions are found in Australia and Kenya where "an arbitrator is not liable for anything done or omitted to be done in good faith in his or her capacity as arbitrator," 12 whereas in New Zealand arbitrators are not liable for negligence for acts and omissions in their capacity as arbitrators. 13 
Civil law countries
Civil law countries on the other hand focus on the contractual relationship between the arbitrator and the parties. This could in principle lead to liability according to ordinary law of contract. 14 Some countries have included express provisions on liability. The Spanish law states that arbitrators can be liable for damages caused by bad faith, fraud or recklessness. 15 A similar provision can be found in the Austrian arbitration law. Section 594/4 Zivilprozessordnung, provides that: "an arbitrator who does not or who does not timely fulfil his obligations … shall be liable to the parties for all damage caused by his culpable refusal or delay". This is a mandatory provision which the parties cannot derogate by agreement. 16 Pursuant to article 813-ter of the Italian Code of civil procedure, arbitrators may be held liable for damages for: 1. fraudulent or grossly negligent omission or delay in the procedure (if he was removed) or in issuing the award or for 2. resignation without a proper cause. Romanian law also contains a provision regarding liability. 17 Express provisions providing for liability are also found in Latin America ( The differences that appear considerable at first sight, are in practice not so great. Despite different starting point most legal systems reach similar conclusions regarding arbitrator's liability for judicial acts. 19 Common law countries have restricted the application of judicial immunity, whereas civil law countries limited the broad contractual liability through statutory interpretation based on the similarities of their function to that of a judge.
Immunity of arbitrators
To prevent losing parties from harassing arbitrators, no legal system allows liability for any error of judgment arbitrators may commit. 20 In the Netherlands for example the Court held that arbitrators are comparable to judges and should be able to judge freely. They are therefore only liable "in the event of intent, wilful misconduct or if they manifestly failed to exercise due care and skill. Thus the arbitrator who incorrectly concluded that the arbitration agreement was valid did not face liability." 21 The Austrian courts have also restricted the contractual liability by applying the doctrine of judicial immunity by analogy to arbitrators. 22 They set out two preconditions for the arbitrator to be held liable (in cases that do not fall within the scope of 594(4) Zivilprozessordnung): 1. the successful challenge of the award and 2. gross negligence on the part of the arbitrator. This means that they could not be liable for errors that are not reasons for which the award can be set aside. This approach has been criticised as too narrow since it could lead to the protection of arbitrators that had acted with criminal intent if the injured party missed the short time period for challenging the award. 23 The Italian law also limits liability claims -they can be filed only after the arbitral award was successfully challenged and only for the reasons for which it was set aside. Outside the expressly envisaged cases arbitrators could therefore only liable when the state could be liable for judicial errors according to Law No. 117 of 13 April 1988 (i.e. not for the wrong interpretation of law or the wrong assessment 19 Hausmaninger, op. cit. note 4, p. 23 20 Fouchard of facts and evidence) and after the successful challenge of the award. 24 A comparable approach is found in Germany. It is assumed that the parties have implicitly agreed to a contractual limitation of liability -i.e. to grant arbitrators the same privilege of immunity as German judges (for acts in connection with deciding the dispute). This assumption can only be excluded explicitly. They would therefore be liable only when their acts qualify as a criminal offense. Since liability for intent cannot be excluded in advance, some argue, that arbitrators could be liable for intentional breaches. If the breach is not related to deciding the dispute or is only ancillary to the decision-making (for unjustified resignation, breach of duty of disclosure, breach of duty to deliver a formally correct award, breach of duty to issue an award in time, etc.), arbitrators can be liable according to general principles of contract. 25 Some warn that this approach is not appropriate as it allows parties to agree to an unlimited standard of liability even though a certain degree of immunity is necessary to protect the judicial function (and not the arbitrator as a person). 26 It is worth noting that the German judges' privilege (in terms of state liability for breaches of EU law) is not compatible with EU law (Köbler and Traghetti judgments). The same is true for the Italian approach. 27 The liability of arbitrators in the UAE is also limited to cases of fundamental errors and intent. 28 In Switzerland the doctrine is unanimous that liability should be limited to cases of intent or gross negligence. Controversy remains only regarding the ground for this limitation. 29 Arbitrators generally enjoy a certain immunity that protects them from liability claims based on accusation that they reached the wrong decision (i.e. for falsely applying the law, for the assessment of facts and evidence or for procedural errors). 24 This is necessary to ensure their independence and impartiality and guarantees the finality of the award. Parties should generally not be allowed to have the merits of the award reviewed through liability claims since this could lead to contrary decisions on the matter (even if it does not influence the res judicata effect of the award). 30
Limitations to immunity
However, no legal system accords absolute immunity to arbitrators. In general arbitrators could not avoid liability for intentional breaches of their fundamental judicial duties. 31 Even in the United States, more recent decisions show that the scope of arbitrator's immunity may be subject to exceptions with some courts denying immunity for failing to issue an award in a timely manner, for failing to act or for fraud or similar misconduct. 32 The English Arbitration Act 1996 provides two situations where arbitrators can be liable: in case of unreasonable resignation and bad faith. 33 The latter means: "(a) malice in the sense of personal spite or a desire to injure for improper reasons; or (b) knowledge of absence of power to make the decision in question." 34 It also covers situations where an arbitrator accepted an appointment despite knowing he does not have the necessary qualifications or that he cannot exercise his function in a timely manner due to other commitments. 35 In France there are no provisions regarding liability which could lead to the use of ordinary contract law. The courts have limited this liability and held that arbitrators benefit from judicial immunity -they can only be liable for personal fault that amounts to fraud, gross negligence or denial of justice. 36 Claims based on general criticism that the arbitrator reached a wrong decision and for alleged breaches of procedural rules have been dismissed. 37 There have however been a few successful claims before the French courts (once for untimely resignation, twice for lack of independence and twice for exceeding the deadline without asking for 30 Smahi, op. cit. note 29, pp 76 31 Fouchard an extension). 38 In Annahold, the company discovered that the sole arbitrator was a financial consultant to the chairman of the other party and rendered his award despite Annahold requesting his resignation. The award was set aside on the grounds of invalid consent to the arbitration agreement (due to fraud). The court ordered the arbitrator to pay compensation, equal to the amount of fees received with interest from the date of the payment. 39
The Raoul Duval case is comparable. The chairman of the arbitral tribunal began working for one of the parties on the day after the award had been rendered without disclosing this to the parties. The award was set aside, and Raoul Duval sought to receive compensation. The court found the arbitrator liable on a contractual basis and determined the compensation according to general rules of contract law in the amount of the arbitrator's (and the institution's) fees and additional costs incurred -the costs of the defence. 40
Finland has a similar approach. The Supreme court has found the chairman of the arbitral tribunal liable for breach of his contractual duty of disclosure but stressed that the arbitrators are liable only in exceptional circumstances to preserve their independence and impartiality. 41
Arbitrators can therefore be liable in tort or in contract. Damages are determined according to general rules and will generally cover the costs of the arbitration procedure -the fees paid to the arbitrator and institution, the costs incurred in their defence (lawyers' fees and travel expenses) and the costs of the procedure to set aside the award. The plaintiff cannot claim compensation in the amount of the value of the dispute as it does not reflect the damages incurred. 42
Authors that try to determine situations where arbitrators are not protected by immunity within their judicial role generally agree that they should be liable for intentional fault or fraud. Since they breach their judicial obligation to act fairly and treat the parties equally, they do not deserve protection. 
ARBITRATORS AS CONTRACTUAL PARTIES
In their judicial capacity arbitrators enjoy immunity which protects them from lawsuits for errors made in reaching their award -for the procedural or material accuracy of their decision. Liability claims must not enable the parties to challenge the content of the award since the parties have other legal remedies. In general, they could only be liable for breaches of their fundamental judicial duties. In some countries they could also be liable for clear, inexcusable negligence (i.e. if he does not give reasons and the award is declared invalid). However, since arbitrators assume their adjudicatory function on a contractual basis (they agree to perform a service in exchange for a fee), a fault committed in conducting the arbitral proceedings constitutes a breach of contract. As paid service providers the arbitrators are liable for serious breaches under ordinary contract law. 44 Arbitrators have several contractual duties, that (broadly speaking) fall into four categories. Firstly, arbitrators must conduct the proceedings fairly, independently and impartially (duty of disclosure), treat the parties equally and respect their right to be heard. Secondly, arbitrators must complete their functions within the legal or contractual deadlines. Arbitrators must perform their obligations diligently and in a timely manner. If they fail to request for an extension of a deadline, they may face liability in some countries. Thirdly arbitrators must pursue their function until the award is made and cannot resign without valid grounds. Lastly arbitrators have a duty of confidentiality. 45 The differences between civil law and common law countries regarding breaches not related to deciding the dispute are greater. The latter offer broader protection to arbitrators as they expressly provide immunity to arbitrators that extends to non-judicial acts (i. e. breaches of their administrative duties, such as breach of confidentiality). 46 Immunity in the USA extends to all acts within the arbitral process unless the arbitrator loses his resemblance to a judge (for failing to act and due to fraud). 47 Similarly in England administrative acts are also protected by immunity (with exception of bad faith and resignation). 48 Civil law countries adopt a stricter approach. Liability regarding breaches not related to deciding the dispute is determined according to general rules of con- 44 Fouchard tract law so that arbitrators may also be liable for simple negligence. To identify situations where arbitrators can incur liability it is helpful to distinguish between best efforts obligations and obligations to achieve a result. Arbitrators that resign without a valid reason or fail to extend the deadline for rendering an award breach the obligation of result. This suffices for their liability. In France for example an arbitrator was liable for rendering the award after the time limit without asking for an extension. 49 Regarding other duties arbitrators are only required to fulfil them with due diligence and (professional) care and they are not obliged to achieve a particular result) since the outcome of the dispute is uncertain. Different authors offer different classifications of these duties. 50 However, they must not breach their fundamental duties. 51 The Spanish Supreme court found two arbitrators liable for committing a serious and inexcusable error when they excluded the co-arbitrator (appointed by the plaintiff) from deliberating and voting on the award thus violating the principle of collegiality and due process. As the award was set aside (for violating public policy) the court ordered them to pay damages in the amount of arbitration fees received (with interest). 52
In all legal systems arbitrators could incur liability for non-performance (for failing to render an award at all or in a timely manner). In civil law countries they could be liable not only for unjustified resignation and not fulfilling their obligations (at all or in a timely manner) but also for negligence since arbitrators (who are paid professionals) are obliged to perform their contractual duties with due care and skill. They could face liability for breaches of confidentiality or failing to conduct the proceedings according to the party's agreement (for example for issuing the award in the wrong place if it cannot be enforced in the country of the losing party). 53
In the absence of a choice of law clause by the parties, which law should apply to the arbitrator's contract? The doctrine agrees that the applicable law should be determined by the law of the seat of the arbitral tribunal or institution instead of the law applicable to the party that performs the characteristic performance -i. e. the habitual residence of the arbitrator. 54 The latter criterion would lead to the application of different standards of liability for members of the same panel. other hand, the law of the seat provides equal treatment for all, is easily identified and generally has the closest connection (as it will often govern the proceedings on a subsidiary basis and is usually the place of the performance of the contract). 55
CONTRACTUAL ExCLUSIONS (LIMITATIONS) Of LIABILITY
Even though cases of arbitrators (and institutions) being convicted to pay damages are rare, most institutional arbitration rules provide exclusion clauses. 56 By appointing an arbitrator according to these rules, the exclusion clause is automatically incorporated in the arbitrator's contract. 57 Most arbitration rules exclude both their own liability and the arbitrator's liability for acts and omissions in connection with the arbitration with an exception in cases where the arbitrator or institution acted intentionally.
LCIA (2014) states that arbitrators are not liable for "any act or omission in connection with any arbitration," except for the consequences of "conscious and deliberate wrongdoing." 58 The rules of WIPO (2014) 59 in HKIAC (2018) 60 are comparable. They provide liability only in cases of "deliberate" or "dishonest" wrongdoing. 61 German Institution of Arbitration (DIS) (1998) exonerates the arbitrators from liability "in connection with arbitral proceedings" save for "intentional or grossly negligent breach of duty." 62 Similar provisions are found in the arbitration rules of SCC 63 and Swiss chamber's arbitration institution. 64 Some institutions go further and accord absolute immunity to judges (NAI (2015), 65 55 Fouchard 70 and AAA (2004)) 71 with no exception for intentional breaches. 72 Are these clauses valid?
The answer depends on the applicable national law. It is unlikely that arbitration rules could confer judicial immunity to arbitrators. In the Delubac case for example the Paris court of appeal held that these provisions only apply to the immunity arbitrators enjoy in the performance of their judicial function. The ICC could be liable for failing to comply with its essential obligation regardless of any liability exclusion clause (SNF v. Citec). 73 Furthermore, no legal system allows unrestricted exclusion clauses. Civil law countries prohibit exonerations for gross negligence and intent in advance (France, Switzerland, Austria). Common law countries limit the effectiveness of exclusion clauses where they are held to be unconscionable (in the US) or when the arbitrator acted in bad faith. In most jurisdictions, the courts will be unwilling to enforce an exclusion clause that has not been negotiated by the parties but imposed as part of the general terms and conditions. 74
Under Slovenian, German, Austrian and Swiss law absolute exclusion clauses would be considered void. According to the Austrian jurisprudence, liability for intent cannot be excluded in advance, whereas an exclusion of liability for gross negligence would be contrary to public policy under certain circumstances. 75 Similarly, under Swiss law exclusion clauses are void unless they comply with article 100(1) Swiss Code of Obligations according to which liability for unlawful intent or gross negligence cannot be excluded in advance. This is reflected in the SCAI Arbitration rules (2017). 76 German law also prevents exclusions of liability for deliberate wrongdoing. 77 (as it is the drafter of its rules) for gross negligence could be nullified as well (article 309 (7) of the German Civil Code). This would also apply to arbitrators when they were so closely connected to the institution that they could be considered as drafters and users of its rules. Even though this provision applies directly only to consumers it could be extended to businessman on a case to case basis. The nullity of a general term would lead to liability under general rules. 78 Slovenian rules also prohibit contractual exclusions of liability for intent and gross negligence which would be null. 79 There is no certainty that the courts would consider that the exclusion of liability for simple negligence (which could otherwise be agreed upon) would survive this invalidity. It seems unlikely that courts would be willing to reduce null exclusion clauses to an admissible level or apply any gap filling mechanism unless the validity of the arbitrator's contract depended on it, especially if it had been imposed upon, rather than negotiated by the parties to the arbitration. 80
CONCLUSION -HOW WOULD A SLOVENIAN COURT DECIDE IN A LIABILITY CLAIM?
In general, arbitrators are not liable for any errors in judgement they may commit. They enjoy a certain immunity regarding their judicial acts that protects them from liability claims based on accusations they have reached the wrong decision. However, they could be liable for breaches of their fundamental judicial duties: for non-performance and bad faith. In some civil law countries, they could also face liability for gross negligence and for breaches of their contractual duties (confidentiality).
Arbitrators should be required to compensate the parties for damages caused by serious breaches of their fundamental judicial duties. However, they must also enjoy a certain degree of immunity within their judicial role to ensure their independence, impartiality and the finality of their awards. The threat of liability claims against the arbitrator could challenge these principles. A qualified immunity where arbitrators were only liable in exceptional cases is the appropriate approach and provides a balance between the right to compensation and independence of arbitrators. In their judicial role arbitrators should enjoy immunity, excluded only in cases of fraud and intentional and serious violations of their judicial duties. There is no legislation nor case law regarding the liability of arbitrators in Slovenia. 81 This could lead to the application of ordinary contract law where the courts would determine the scope of liability depending on the qualification of the breached obligation (whether it is as an obligation of result or an obligation of means, article 619 or 766 of the Slovenian Civil Code).
Considering the similarities and connection of our civil law to the German and Austrian legal system, their solutions could serve as an example in developing our jurisprudence. In Germany arbitrators enjoy immunity (on a contractual basis) for actions within their judicial role ("bei dem Urteil"), except when the acts are intentional. In Austria arbitrators can only be liable if the award was set aside and there is proof of gross negligence on the part of the arbitrator. Which of these solutions should be adopted by Slovenian courts? The contractual basis for arbitral immunity in Germany has faced criticism since it allows parties to expressly agree to unlimited liability. The Austrian approach would therefore seem more appropriate although it can allow arbitrators to avoid liability when the injured party misses the short deadline for setting aside the award. Both countries extend a similar protection enjoyed by their national judges to arbitrators when they are exercising their judicial functions.
The regime regarding civil liability for judicial errors could therefore provide guidance in Slovenia, even if it cannot be applied to the arbitrator directly. The Slovenian courts could extend this approach to arbitrators by analogy that should be based on reasons of public policy (instead of a contractual basis) to ensure a minimum standard of protection to arbitrators that could not be derogated by contract. Judges in Slovenia enjoy material immunity for their opinions when deciding in court (article 134 of the Constitution) and cannot be sued directly (II Ips 111/2009). Only the state is liable for qualified errors: in cases of manifest and gross violations of the law and/or the judge's judicial duties that amount arbitrariness (for examples see II Ips 305/2017, II Ips 220/2017, II Ips 49/2017, II Ips
81
No national case law handling the question of their liability is to be found on the website: https://www. iusinfo.si and www.sodnapraksa.si. The literature is also scarce. To the author's knowledge only one paper briefly deals with this subject matter: Mežnar Š., Odgovornost pravnih poklicev -teorija in praksa, Pravni letopis, 2008, pp. 138, 143. The author concludes that arbitrators' liability should be treated akin to the judges' -they should be liable only in exceptional cases 252/2013, etc.). It is unclear whether the state has a right of recourse when judges acted intentionally or grossly negligent (article 148 (2) of the Civil Code). Even though it seems unlikely that the courts could extend the constitutional immunity and the protection of exclusive state responsibility to arbitrators, they should benefit from the stricter standard of unlawfulness. This would exclude arbitrators' liability for errors made in reaching their arbitral award -they would not be liable for the procedural and material accuracy of their decision. The fact that the arbitral award was set aside, or its enforcement was refused would not render them liable automatically. They could be held liable only in situations when the state is liable for judicial misconduct, such as not applying a clear provision of substantive law or its erroneous interpretation that is incompatible with established case law without motivation (due to bias), gross violations of procedural rules -breach of the right to be heard. If the plaintiff failed to exhaust all legal remedies that could prevent the damage, the arbitrator would not be liable (for examples regarding state liability see III Ips 80/2017-3, II Ips 1014/2007, II Ips 275/2016, etc.). This liability regime would protect diligent arbitrators while at the same time discourage careless behaviour. In other situations (in his role as a contractual party), the arbitrator could be liable for simple negligence -for not performing his contractual duties with due care and skill: for not fulfilling his obligations (and failing to render an arbitral award) at all or in a timely manner, for issuing the award in the wrong place if it could not be enforced in the country of the losing party, for breach of confidentiality, for non-disclosing facts that could influence his independence. This approach would lead to the proposed scope of arbitral liability. It is worth mentioning that if arbitrators in Slovenia were found liable for negligence, it is questionable whether such a judgement could be enforced in countries where arbitrators enjoy broader immunity as part of mandatory law (for example article 29 of the English Arbitration Act 1996).
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